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INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996.

Run It Consulting, LLC,

Petitioner,
vs. . Cancellation No. 92055426
Augusto Lodi,

Registrant.

NOTICE OF FILING CERTIFIED TRANSCRIPT - MARKUSTRILLSCH

COMES NOW Petitioner Run It Consulting, LLC, and pursuant to 37. C.F.R. § 2.123(F)
and TBMP § 703.01(k), hereby provides notice of the filing of the certified transcript of Markus
Trillsch’strial testimony with exhibits with the Board taken on or about March 7, 2013.

A copy of the certified transcript, exhibits, along with Mr. Trillsch’s certification have
been filed with the Board viaits e ectronic filing system. Asrequired by the rules, a copy of this
notice along with a copy of the transcript and exhibits was previously forwarded to all counsel of
record.

Respectfully submitted this 30" day of August, 2013.

THE TRADEMARK COMPANY, PLLC

[Matthew H. Swyers/

Matthew H. Swyers, Esq.

344 Maple Avenue West, Suite 151
Vienna, VA 22180

Tel. (800) 906-8626

Facsimile (270) 477-4574

mswyers@T heTrademarkCompany.com
Counsdl for Applicant




INTHE UNITED STATESPATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S. Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996.

Run It Consulting, LLC,

Petitioner,
vs. . Cancellation No. 92055426
Augusto Lodi,

Registrant.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that | caused a copy of the foregoing pleading this 30" day of

August, 2013, to be served, viafirst class mail, postage prepaid as well as email, upon:

Michael DiNardo, Esg.

Kelley & Kelley LLP

6320 Canoga Avenue, Suite 1650
Woodland Hills, CA 91367

[Matthew H. Swyers/
Matthew H. Swyers




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of ULS, Registration 1,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996,

Run Tt Consulting, LLC,

Pelitioner,
Vs, Cancellation No, 92055426
Augusto Lodi, '

Registrant.

NOTICE OF TRIAL DEPOSITION

COMES NOW Petitioner, Run It Consulting, LL.C, (hereinafter “Petitioner™), by and
through counsel, The Trademark Company, PLLC, in accordance with 37 C.F.R. § 2.124 and

§ 703.02(a) of the TBMP hereby notes the trial deposition as set forth below:

Name of Witness: Markus Trillsch
Address: 704 Highway 71 W, B200
Bastrop, TX 78602

Officer To Administer Deposition:  Accurate Court Reporting, Inc.
24650 Sandhill Blvd., Suite 401
Puitan Gorda, FL 33983

Date and Time of Deposition; March 7, 2013 al 10:00 a.m. local time
Place of Deposition: 704 Highway 71 W, B200
Bastrop, TX 78602

R

\




DATED this 28" day of February, 2013.

TIHE TRADEMARK COMPANY, PLLC

[Matthew H. Swyeis/

Matthew H. Swyers, Esquire

344 Maple Avenue West, Suite 151

Vienna, VA 22180

Telephone (800) 906-8626 x100

Facsimile (270) 477-4574
mswyers@TheTheTrademarkCompany.com
Attorney for Petitioner




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the malter of U,S, Registration [,962,898,
For the mark AMERICAN MUSCLE,
Registered on the Principal Register on March 19, 1996,

Run It Consulting, LI.C,

Petitioner,
Vs, Cancellation No. 92055426
Augusto Lodi, .

Registrant,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I caused a copy of the foregoing pleading this 28 day of

February, 2013, as specified by the rules, to be served, via email, per agreement, upon:

Michael A. DiNardo, Esq.
Kelley & Kelley LLP

6320 Canoga Avenue, Suite 1650
Woodland Hills, CA 91367

{Matthew H, Swyers/
Maithew H. Swyers
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Trademark/Service Mark Application, Principal Register
TEAS Plus Application

Serial Number: 85413449
Filing Date: 09/01/2011

NOTE: Data flelds with the * are mandatory under TEAS Plus, The wording "(if applicable)” appears
where the fleld is only mandatory under the facts of the particular application,

The table below presents the data as entered,

1 LAS Plus YIS
MARK ]N{‘ORMATION
“MARK - - WTICRSAEXPORTHMMAGEOQUT

1 N8S4M  34\854 13449 a1\ FTK00602.17G
SSPECIALFORM YES
}j-SI;TO GENERA'il‘;D IMAGB - I;IO S o
LITERAL E DLEMENT o N AmericanMuscle Spmts Null mon Compmy
‘COLOR MXI:R_—"—“—MEW NO o
P &ER_(S)C_,L:M“_H_?D e
(1f applicable)

The mark consists of three distinet shapes
that make up a trapezoid shape, On the left is
a diagonal bar and on the right is an upside
down v shape with a triangle divectly
underneath. Below the shapes is the stylized
text "AmericanMuscie” which appears above
the stylized toxt "Sports Nutrition Company".

*DESCRIPTION OF THE MARK
(and Color Location, if applicable)

PIXFL COUNT ACCE[‘TABLE YES

PIX;:':L COUNT S ;I:x_;z;}_____ -
;AI;’_L_I_CANT INF ORMATI_(;ITI ) T
‘OWNER OF MARK N Run It Consultlng, LLC o

3




*STREET 201 Greystone Dr.

*CITY B(;strop S
:S;}_\,T_E ........ e ,;e;s —_—
(Requhed l‘m U S npplican!s)

*COUNTRY United States -

at

(I‘{Le[(l;::i(:t? ’{“:: I{J(;O;)p[]:ﬂlcnnls only) 78602

PHONE ) - 7132699330 S
EMALL ADDRESS | mtrilsch@gmail.com

AUTHOR[ZED TO COMMUNICATE VIA EMAIL

LEGAL ENTITY INFORMATION

Yes

"’TYPE

LINHTED L]ABILITY COMPANY

& STATE/COUNTRY WHERE LEGALLY
ORGANIZED

Nevada

GOODS AND/OR SERVICES AND BASIS

INFORMATION

- INTERNATIONAL CLASS

IDENTIFICATION

*FILING BASIb

005

Dletai 'y supplements; Nuh moml

supplements

SECTION l(a)

[TRST USE AN YWHERE DATE

I‘IRST USE lN COMMERCL‘ DATE

SPECIMEN
FILE NAME(S)

At icwst as cmly as 08!17/201 1

supplements; Nutritional supplements for
muscle growth; Weight management

At least as eatly as 08/ 18/2(}1 1

'\\'I‘l CRS\EX I’ORTI I\IMAGEOU I‘

! 1\854\| 34\854 13449\l 1\ FTK0003. JPG

\\l ICRS\EX PORTI INMAGEOQUT
LSS 34\854 13449\ I\ FTK0004.1PG

WTICRS\EXPORTIMMAGEQUT

EN8S4A\34\854 1 3449\xm] I\ FTK.0005.JPG

SPECIMEN DESCRIPTION

"'TRANSLATION
(if applicable}

ADDITIONAL STATE]V[ENTS SECTION

a[lache(l eunentiy used in commerce

Digital hmages of products with labels

*TRANSLITERA'I 10N

(ifapplicable)




*CLAINMED PRIOR REGISTRATION
(i applicable)

*CONSENT (NAME/LIKENESS)
(if applicable)

*CONCURRENT USE CLAIM
(n‘appllcnble)

CORRESPONDENCD INTORMATION

*NAME

Run it Cotisultmg, LLC

FiRM NAME
*STREET

‘”CITY

Run It Consuihng, LLC

201 Greystone Dr.

Bastrop

*STATE
(chuh e{I for U S applicnnts}

"‘COUNTRY

Texas

United States

*ZIPIPOSTAL CODE 78602 -
PHONE S 7'152699330

*EMAIL ADDRESS mtu[lsch(,gmalf com |

"'tﬁJ*'l_‘E“(;E-{IZED TO COMMUN[CATE VIA o Yes D
EMA]L

FEE INTORMA’IION -
NUMBER OF CLASSES — o T""’ I

FEE PER CLASS

215

# SIGNATURE

"'TO’I‘AL FEE PATD 275
SIGNATURE INFORMATION

/Malkus Tullsch/

* SIGNATORY'S NAME

SICNATORY'S POS[T]ON

* DATE SIGNED

CEO

Markus Trillsch

09/01/201 |
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Trademark/Service Mark Application, Principal Register

TEAS Plus Application

Serial Number: 85413449
Filing Date; 09/01/2011

To the Commissioner for Trademarks:
MARK: AmericanMuscle Sports Nutrition Company (stylized and/or with design, see mark)

The {iteral element of the mark consists of AmericanMuscle Sposts Mutrition Company.
The mark consists of three distinet shapes that make up a trapezoid shape, On the left is a diagonal bar and
on the right is an upside down v shape with a triangle directly underneath. Below the shapes is the stylized
text "AmericanMuscle" which appears above the stylized text "Sports Nutrition Company".
The applicant, Run It Consulting, LLC, a limited liability company legally organized under the laws of
Nevada, having an addvess of

201 Greystone Dr,

Bastrop, Texas 78602

United States
requests registration of the trademark/service mark identifted above in the United States Patent and

Trademark Office on the Principal Register established by the Act of July 5, 1946 (15 U.8.C, Section 1051
et seq.), as amended, for the following:

For specific filing basis information for cach ifem, you must view the display within the Input Table,
International Class 005: Dietary supplements; Nutritional supplements; Nutritional supplements for
muscle growth; Weight management supplements

In Infernational Class 005, the mark was first used at least as early as 08/17/2011, and first used in
comimerce at least as early as 08/18/2011, and is now in use in such commerce. The applicant is
submitting one specimen(s) showing the mark as used in commerce on or in connection with any item in
the class of listed goods and/or services, consisting of a(n) Digilal images of products with [abels attached
currently used in commerce.

Specimen File]

Specimen File2

Specinien File3

The applicant's current Correspondence Information:



——

Run It Consulting, LLC

Run It Consulting, LLC

201 Greystone Dr.

Bastrop, Texas 78602
7132699330{phone)
mirillsch@gmail.com (authorized)

A fee payment in the amount of $275 has been submitted with the application, representing payment for |
class(es).

Declaration

The undersigned, being hereby warned that wiilful false statements and the like so made are punishable by
fine or imprisonment, or both, under 18 U.8.C. Section 1001, and that such willful false statements, and
the like, may jeopardize the validity of the application or any resulting registration, declares that he/she is
properly authorized to exceute this application on behalf of the applicant; he/she believes the applicant to
be the owner of the frademark/service mark sought to be registered, or, if the application is being filed
under 15 U.S.C, Section 1051(b), he/she believes applicant to be entitled to use such mark in commerce;
to the best of his/her knowledge and belief no other person, firm, corporation, or association has the right
to use the mark in commerce, either in the identical form thercof or in such near resemblance thereto as to
be likely, whon used on or in connection with the goods/setvices of such other person, to cause confusion,
or to cause mistake, or to deceive; and that all statements made of hisfher own knowledge are true; and
that all statements made on information and belief are believed to be true,

Signature: /Markus Trillsch/  Date Signed: 09/01/2011
Signatory's Name: Markus Trillsch
Signatory's Position; CEO

RAM Sale Number: 5689
RAM Accounting Date: 09/02/201

Serial Number: 85413449

Internet Transmission Date: Thu Sep 01 18:09:42 EDT 2011
TEAS Stamp: USPTO/FTK-173.227,92,2-20110901180942534
852-85413449-48009¢323d94e5d 18b56baadh22
349e4f-DA-5689-20110824160445902752
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To: Run It Consulting, L1.C (mtrilisch@gmaif.com)

Subject: U.S. TRADEMARK APPLICATION NO. 85413449 -
AMERICANMUSCLE SPORTS NUTRITION - N/A
Sent: 12/19/2011 4:42:47 PM

Sent As: ECOM114@USPTO.GOV

Attachments: Attachment - |
Atiachment - 2

UNITED STATES PATENT AND TRADEMARK OFFICE (USPTO)
OFFICE ACTION (OFFICIAL LETTER) ABOUT APPLICANT’S TRADEMARK APPLICATION

APPLICATION SERTAL NO,  §5413449

MARK: AMERICANMUSCLE SPORTS
NUTRITION *85413449%*
CORRESPONDENT ADDRESS:
RUN IT CONSULTING, LLC CLICK HERE TO RESPFOND TO THIS LETTER:
RUN IT CONSULTING, LLC MipdiwwwasplogoviirmbemarksiTeasfresponse_forms.jsp

201 GREYSTONE DR
BASTROP, TX 78602-7450

APPLICANT: Rum K Consulting, LLC

CORRESPONDENT’S REFERENCE/DOCKLET

NO:
N/A
CORRESPONDENT E-MAIL ADDRESS:
mirillsch@gmatl.com

OFFICE ACTION

STRICT DEADLINE TO RESPOND TO THIS LETTER
TO AVOID ABANDONMENT OF APPLICANT'S TRADEMARK APPLICATION, THE USPTO MUST
RECEIVE APPLICANT’S COMPLETE RESPONSE TO THIS LETTER WITHIN 6 MONTHS OF THE

ISSUE/MAILING DATE BELOW,

ISSUE/MAILING DATE; 12/19/2011

TEAS PLUS APPLICANTS MUST SUBMIT DOCUMENTS ELECTRONICALLY OR SUBMIT
TFER: Applicants who filed their application online using the reduced-fee TEAS Plus application must
continue to submit certain documents online using TEAS, including responses to Office actions. See 37
C.ER. §2.23(a)(1). For a complete list of these documents, sece TMEP §819.02(b). In addition, such
applicants must accept correspondence from the Office via e-mail throughout the examination process and



must maintain a valid e-mail address, 37 C.F.R, §2.23(a)(2); TMEP §5819, 819.02(a). TEAS Plus
applicants who do not meet these requirements must submit an additional fee of $50 per international class
of goods and/or services. 37 C.F.R. §2.6(a)(1)(iv); TMEP §819.04. Tn appropriate situations and where
all issues can be resolved by amendment, responding by telephone to authorize an examiner’s amendment
will not incur this additional fee.

The referenced application has been reviewed by the assigned trademark examining attorney. Applicant
must respond timely and completely to the issue(s) below, 15 11.8.C, §1062(b); 37 C.F.R. §§2.62(a),
2.65(a); TMEP §§711, 718.03.

SECTION 2(d) REFUSAL - LIKELIHOOD OF CONFUSION

Registration of the applicd-for mark is refused because of a likelihood of confusion with the mark in U.S,
Registration No, 1962898. Trademark Act Section 2(d}, 15 U.S.C. §1052(d); see TMEP §§1207.01 e! seq.

See the enclosed registration.

Trademark Act Seetion 2(d} bars registration of an applied-for mark that so resembles a registered mark
that it is likely that a potential consumer would be confused or mistaken or deceived as (o ilie source of the
goods andfor services of the applicant and registrant. See 15 U,S,C. §1052(d). The cowrt inlnre E. I du
Pont de Nemours & Ca,, 476 F,2d 1357, 177 USPQ 563 (C.C.P.A. 1973) listed the principal factors to be
considered when determining whether there is a likelihood of confusion under Section 2(d). Sze TMEP
§1207.01, However, not all of the factors are necessarily relevant or of equal weight, and any one factor
may be domitant in a given case, depending upon the evidence of record. n re Majestic Distilling Co.,
JISFE3d 1311, 1315, 65 USPQ2d 1201, 1204 (Fed. Cix. 2003); see i ve E. I du Pont, 476 F.2d at 1361-

62, 177 USPQ at 567.

In this ease, the following factors are the most relevant: similarity of the marks, similarity of the goods
and/or services, and similarity of trade channels of the goods and/or services, See In re Opus One, Inc., 60
USPQ2d 1812 (TTAB 2001); fit re Dakin's Miniaiures hic. , 59 USPQ2d 1593 (TTAB 1999); fn re
Azfeca Rest, Enfers,, Tnc., 50 USPQ2d 1209 (TTARB 1999); TMEP §§1207.01 e/ seq.

It a likelihood of confusion determination, the marks are compared for similarities in their appearance,
sound, meaning or connotation and commercial impression. In re E, I du Ponf de Nemonrs & Co., 476
F.2d 1357, 1361, 177 USPQ 563, 567 (C.C.P.A. 1973); TMEP §1207.01(b). Similarity in any one of
these elements may be sufficient to find a likelihood of confusion, In re White Swan Lid., 8 USPQ2d
1534, 1535 (TTAB [988); Jn re Lamson Oil Co., 6 USPQ2d 1041, 1043 (TTAB 1987); see TMEP

§1207.01(b).

The registered mark is AMERICAN MUSCLE for apparel and sporting goods including vitanin
supplements. Applicant’s proposed mark is AMERICANMUSCLE SPORTS NUTRITION COMPANY
combined with a stylized design for “Dietary supplements; Nutritional supplemenis; Nutritional
supplements for muscle growth; Weight management supplements.”

WORD DOMINANT

Although applicant’s mark includes a stylized design, when a mark consists of a word portion and a
design portion, the word portion is more likely to be impressed upon a purchaser’s memory and to be
used in calling for the goods and/or services, Therefore, the word portion is normally accorded greater
weight in determining likelihood of confuston, It re Dakin’s Miniatures, Inc. , 59 USPQ2d 1593, 1596
(TTAB 1999); It re Appetito Provisions Co., 3 USPQ2d 1553, 1554 (TTAB 1987); dmoco Oil Co. v.
Amerco, Inc., 192 USPQ 729, 735 (TTAB 1976); TMEP §1207.01(c)(ii). AMERICAN MUSCLE is the




entirety of the registered mark. Although applicant’s proposed mark contains additional elements, the
imost prominent, literal and dominant clement is the term AMERICANMUSCLE, The additional wording
SPORTS NUTRITION COMPANY appears in small print and is also highly descriptive and functions less
significantly as a source indicator for the underlying goods. Finally, the removal of the space and
combining of the words AMERICAN and MUSCLE would not preclude confusion, Applicant’s

proposed mark would still primarily be referred to and recalled by consumers as AMERICAN MUSCLE

supplements,

And although applicant’s wording is in a stylized font as opposed to the registered mark’s standard
characters, a mark in typed or standard characters may be displayed in any lettering style; the rights reside
in the wording or other literal element ilseif and nof in any particular display. TMEP §1207.01(c)(iii); see
37 CF.R. §2.52(a), Thus, a mark presented in stylized characters ot otherwise it special form will not
generally avoid likeliood of confusion with a mark in typed or standard characters because the marks
could be presented in the same manner of display. See, e.g., In re Melville Corp., 18 USPQ2d 1386, 1387-
88 (TTAB 1991); In re Pollio Dairy Prods. Corp., 8 USPQ2d 2012, 2015 (TTAB 1988).

RELATEDNESS OF GOODS AND TRADE CHANNELS

The presumption under Trademark Act Section 7(b), 15 U.S.C. §1057(b), is that the registrant is the owner
of the mark and that use of the imark extends to all goods and/or services identified in the registration. The
presumption also implies that the registrant operates in all normal channels of trade and reaches all classes
of purchasers of the identified goods and/or services. It re Melville Corp., 18 USPQ2d 1386, 1389
(TTAB 1991); McDonald’s Corp, v. McKinley , 13 USPQ2d 1895, 1899 (TTAB 1989); RE/MAX of Am.,
Ine. v. Redlty Mart, Inc., 207 USPQ 960, 964-65 (I'TAB 1980); see TMEP §1207.,01(a)(iii).

Although applicant’s mark has been refused registration, applicant may respond fo the refusal(s) by
submitting evidence and arguments in support of regisiration. In addition, applicant must satisfy the
foltowing requirements,

DISCLAIMER
Applicant must insert a disclaimer of SPORTS NUTRITION COMPANY in the application because the

term merely describes applicant’s field of business and business form. See 15 U,S.C. §1056(a); TMEP
§§1213, 1213.03(a).

Business entity designations such as “Corporation,” “Inc.,” “Company,” and “Ltd.” must be disclaimed
because they merely indicate applicant’s entity type and generally do not function to indicate the source
of goods or services, TMEP §1213,03(d); see, e.g., Goodyear’s hidia Rubber Glove Mfg. Co. v.
Goodyear Rubber Co,, 128 U.S, 598, 602-03 (1888); In re Patent & Trademark Servs., Inc., 49 USPQ2d
1537, 1539-40 (TTAB 1998); In re The Paint Prods. Co., 8 USPQ2d 1863, 1866 (TTAB 1988),

The following is the accepted standard format for a disclaimer:

No clabn Is made to the exclusive rvight to use “SPORTS NUTRITION COMPANY*” apart
from the mark as shown,

TMEP §1213.08(a)(i).

The Office can require an applicant to disclaim an unregistrable part of a mark consisting of particular
wording, symbols, numbers, design elements or combinations thereof, 15 U.S.C. §1056(a). Under
Trademark Act Section 2(e), the Office can refuse registration of an entire mark if the entire mark is
merely descriptive, deceptively misdescriptive, or primarily geographically descriptive of the goods. 15




U.8,C. §1052(e). Thus, the Office may require an applicant to disclaim a portion of a mark that, when
used in connection with the goods or services, is merely descriptive, deceptively misdescriptive, primarily
geographicaily descriptive, or otherwise unregistrable (e.g., generic). See TMEP §§1213, 1213.03.

Failure to comply with a disclaimer requirement can result in a refusal to vegister the entire mark. TMEP
§1213.01(h),

A “disclaimer” is a statement that applicant does not claim exclusive rights to an unregistrable component
of a mark, TMED §1213. A disclaimer does not affect the appearance of the applied-for mark. See
TMEP §1213.10,

/fohn Hwang/

Jjohn hwang@uspto.gov
LAW OFFICE 114
LUSPTO

5T1-272-9452
571-273-9114 FAX

TO RESPOND TO THIS LETTER: Go to htip/fwvww.uspto.govitradeinarks/teasfresponse Torms.isp. Please
wait 48-72 hours from the Issue/mailing date before ushig TEAS, to allow for necessary system updates of
the application, For technical assistance with online forms, e-mail TEAS@usplo.gov, For questions
about the Office action itself, please contact the assigned trademark examining attorney. E-mail
communications will nof be accepted as respounses to Office actions; thevefore, do not respond to this

Office action by e-mail,

All informai e-mail communications relevant to this application will be placed in the official
application record,

WHO MUST SIGN THE RESPONSE: [t must be personally signed by an individual applicant
ot someone with legal authority to bind an applicant (i.e., a corporate officer, a general partner, ali joint
applicants). If an applicant is represenied by an altorney, the attorney must sign the response,

PERIODICALLY CHECK THE STATUS OF THE APPLICATION: To ensure that applicant does
not miss crucial deadlines o official notices, check the status of the application every three to four months
using Trademark Applications and Registrations Retrieval (TARR) af hitp:/tarruspto.gov/. Please keep a
copy of the complete TARR screen. If TARR shows no change for more than six months, call 1-800-786-
9199, For more information on checking status, see hitp://wwiv.usplo, gov/trademarks/process/status/,

TO UPDATE CORRESTONDENCE/E~-VIATL ADDRESS: Use the TEAS form at
hup/Avvwawausplo.goviieas/e TEA SpageE.him,




Print: Dac 19, 2011 74584611

TYPED DRAWING

Berlal Numbear
145084611

Status
REGISTERED AND RENEWED

Word Mark
AMERTCAN MUSCLE

Standard Character Mark
No

Registration Numbar
1962898

Date Registered
10896/03/19

Typs of Mark
TRAGEMARK

Register
PRINCIPAL

Mark Drawing Gode
{1) TYPED DRAWING

Owner
LODI, AUQUSTO DBA Amariecan Muscla INDIVIDUAL ITALY 3012 NORTH GRANDEUR

AVENUE ALTADENA CALIFORNIA 91001

Qooils/Saeyvicas
Class Status -- ACTIVE, IC 005, US 006 Q18 044 046 051 052, G & 8:

vitamin supplemsnts. Flret Use: 198%1/06/22, Pirst Use In Commsrosa:
1987/05/28,

Gooda/Services

Class 8tatus -- ACTIVE, IC 025, U8 (22 039, ¢ & 8; pportswesar,
namely aweat pantg, sweat shlrts, shorta, T-ghirts, tank tops and
jacketg. Flrat Use: 1887/05/22. FPirst Use In Conmerca: 1987/05/28.

Guode/Services
Clasg Status -- ACTIVE. IC 0Z8. us 22 023 038 05b0. G & 8: welght

lifting gloves, belte and strapg) knee and wrilst wrapg. Firat Use:
1987/Q5/22,. First Use In Commarce: 1887/05/20,

Prior Registration(s)
1505243;15498729

A-



Print: Dec 18, 2011 TASBAS11

Filing Dale
1994710712

Examining Attormey
JENKINS, CHARLES L.

2



To: Run 1t Consulting, L1.C (mttillsch@gmail,com)

Subject: U.S. TRADEMARK APPLICATION NO., 85413449 -
AMERICANMUSCLE SPORTS NUTRITION - N/A

Sent; 1271972011 4:42:48 PM
Sent As: ECOMI14@USPTO.GOV
Attachments;

IMPORTANT NOTICE REGARDING YOUR TRADEMARK
APPLICATION
Your trademark application (Serial No. 85413449) has been reviewed. The
examining atforney assigned by the United States Patent and Trademark Office
(“USPTO”) has written a letter (an “Office Action”) on 12/19/2011 to which you
nust respond, Please foilow these steps:

1.  Read the  Office letter by clicking on this Jlink OR go o
http://tmportal.uspto.govlexternal/portalitow and enter your serial number to access the Office

leiter,

PLEASE NOTE: The Office letter may not be immediately available but will be viewable within 24
howrs of this e-mail notification,

2. Respond within 6 months, caleulated from 12/19/2011 (or sooner if specified in the Office leiter), using
the Trademark Electronic Application System Response to Office Action form. If you have difficuliy
using the USPTO website, contact TDR@usplo.pov,

3, Contact the examining attorney who reviewed your application with any questions about the content of
the office letter:

flohn Hwang/
Jjolm.hwang@uspto.gov
LAW OFFICE 114
USPTO

571-272-9452
5712739114 FAX

WARNING
Failure to file any required response by the applicable deadline will yesult in the ABANDONMENT
of your application,
Do NOT hit “Reply* to this e-mail notification, or otherwise attempt to e-mail your response, as the
USPTO does NOT accept e-mailed responses, Instend, pleasc use the Trademark Electronie
Application System Response to Office Aetion form.
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ORIGINAL TRANSCRIPT

IN THE UNITED PATENT AND TRADEMARK OFFICE
The Trademark Trial and Appeal Board

In the matter of U.S
Registration 1,962,898,

For the mark AMERICAN MUSCLE,
Registered on the Principal
Register on March 19, 1996,

Run It Consulting, LLC,

Petitioner,

vs, Cancellation No.: 92055426

Augusto Lodi

Registrant.

Oral Deposition of MARKUS TRILLSCH, held
Pursuant to Notice and_Agreement on Thursday, March 7,
2013, at the Office of Run It Consulting, 704 Highway 71
West, B200, BRastrop, Texas, 78602, commencing at 10:24
a.m., before Autumm J. Smith, a Certified Shorthand

Reporter in and for the State of Texas.
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M, TRILLSCH

APPEARRANCES: (VIA TELEPHONE)

FOR PETITIONER:

Mr. Matthew H. Swyers

THE TRADEMARK COMPANY

344 Maple Avenue West, PMB 151
Vienna, Virgina 22180
Telephone: 800.906.8626

Fax: 270.477.4574

F-mail: mswyers@thetrademarkcompany.com

FOR REGISTRANT:

Mr., Michael A. DiNardo

KELLEY & EKELLEY, LLP

6320 Canoga Avenue, Suite 1650

Woodland Hills, California 91367

Telephone: 818.347.7900
Fax: 818.340.2859
E-mail: MikeBKellv—Kellevlaw.con

ALSO PRESENT:

Mr. Augusto Lodi
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M. TRILLSCH

INDEX OF EXHIBITS
DESCRIPTION MARKED
Exhibit-1 4
(Notice of Deposition)

Exhibit~2 4

{American Muscle Mark)

Exhibit-3 4

(TEAS Plus Application)

Exhibit-4 4

(USPTO Office Action Letter)
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M. TRILLSCH

DEPOSITION OF MARKUS TRILLSCH
MARCH 7, 2013
(Whereupon, all Exhibits
Numberslthoughd4 marked prior to deposition.)
Thereupon,
MARKUS TRILLSCH,

having been first duly sworn, testified as

follows:
EXAMINATION
BY-MR.SWYERS
Q. Would you kindly state your name --
MR. SWYERS: Jeff, thank you.

BY-MR,SWYERS:

0. Would you kindly state your name for
the record?

A. My name 1is Markus Trillsch.

Q. And could vyou spell that, please?

A. Yes. That's M-A-R-K-U-S, last name
is T-R-I-L-L-5-C-H.

Q. And what state do you reside in?

A, Texas.

Q. And, Mr. Trillsch, who do you work
for?

A, Run It Consulting.

Nationwlide Depositions, Hearlngs and Trlals e Conference Facllities
Yideoconferencing ¢ Legal Video Setvices s Exhibit Scanning

e R Transcript / Video Synchronjzation e 24-7-Online Repository

é&%ERHNG, mc. | 1,888.ACR.3335 o 1.800.862.4206 (FAX)

Info@acrdepos.com o www.acrdepos.com ¢ scheduling@acrdepos.com




LN < B+ - B T <> B & B - % B X N

12
13
14
15
16
17
18
19
20
21
22
23
24
25

5
M. TRILLSCH

Q. Where is Run It Consulting located?

A, It's located in Bastrop, Texas at
704 Highway 71 West, Unit B200, Bastrop,
Texas, 78602,

Q. And what 1is your current position
with Run It Consulting?

A, CEO and owner.

Q. And just give us an idea of what
does that entail on a day-to-day basis?

A, Well, basically, I handle all of the
brand acquisitions, and you know, we -- we
launched several different nutritional brands.
Run It Consulting is the parent company that
owns several other brands -- supplement
brands.,

0. How long have you -- thank you.

How long have you been CEO and/or the owner
of this company?

A, Since 2009, August .2009.

Q. All right. And 1is generally -
well, how long has Run It Consulting been in
business?

A. Since 2009, so about three and a

half, four vyears.
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M. TRILLSCH

Q. Okay. You understand today that you
are appearing for a deposition which is vyour
trial testimony before the Trademark Trial
and Appeal Board. Is that correct?

A, Yes, that's correct.

Q. Ckay. I'm handing =-- well, I'm not
- handing vyou. I'll ask you to take a look
at what has been marked as Exhibit Number-1,
Can you do so for me?

A, Yes, I've got 1it.

Q. Okay. Can vyou identify that,
please?

A. Yes. This 1is the notice of trial
deposition.

Q. And are you appearing here today as
a result of this notice of trial deposition?

A, Yes, that's correct.

Q. Okay.

MR, SWYERS: At this Jjuncture, I'll
move this into evidence 1f counsel has any

objection?

MR. DINARDO: No objection,

BY-MR.SWYERS:

Q.

Did there come a time that Run It

ACCU

COURT REPOR
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M. TRILLSCH

Consulting decided to file for a trademark,
the American Muscle Sports Nutrition Company?
A, Yes.
Q. Okavy. And I would like to direct
your attention to what has been marked as
Exhiblit Number-2. Can you take a 1look at

that for me?

A, Yes, sir. I got it right here.

Q. Okay. Thank you. Tell us what
that is.

A, That is the American Muscle Sports

Nutrition Company logo.
Q. Is this a true and accurate copy of
the logo Run It Consulting decided upon for

this mark?

A. Yes, that's correct.
Q. Okay.
MR. SWYERS: At this point I will

move this into evidence as Exhibit Number-2.
MR. DINARDO: No objection.
BY-MR.SWYERS:
Q. What was the intent behind adopting
this trademark?

A, It was one of the brands -- we
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M. TRILLSCH

wanted to trademark this loge for cour
American Muscle supplement brand,

Q. And tell us, when vyou say supplement
brand, what do you mean?

A, They're dietary supplements that are
distributed throughout several vitamin stores
like GNC, Max Muscle, Compete Nutrition,
different, you know, vitamin, dietary
supplement retailers.

0. Now, did there come a time that Run

It Consulting decided 1t should register this

trademark?
A. Yes.
Q. Okay. And what, 1if anything, did

Run It Consulting do to register the
trademark?

A. We Jjust went on Legalzoom.com and
went to the trademark filing, you know,
application process and just ran it all
through Legalzoom.com.

Q. Okay. Can I direct vyour at£ention
kindly to Exhibit Number-3°?

AL Yes.

Q. Can you tell us what this is?
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M. TRILLSCH

A. This looks 1like the trademark
application.
Q. Okay. And to the best of your

knowledge, is this the trademark application
for the logo that was identified earlier in
Exhibit Number-27?

A. Yes, that's correct.

Q. Okay. And this is the trademark
application which was filed on behalf of Run
It Consulting with the U.S. Patent and
Trademark Office?

A. Yes, that's correct,

Q. Okay. Is this a truly accurate copy
of that application?

A, Yes.

MR. SWYERS: At this time I would
move Exhibit Number-3 into evidence.

MR. DINARDO: No objection,

MR, SWYERS: Thank vyou,
BY-MR.SWYERS:

Q. After filing for this trademark
application, what, if any, correspondence Adid
you receive from the U.S. Patent and

Trademark Office?

é{%@ﬁym:ﬁ% 1.888.ACR.3335 ¢ 1.800.862.4206 (FAX)
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M. TRILLSCH

A, I Jjust received a refusal -- notice

of refusal.

Q. A refusal to register the trademark?
A, Yes.
Q. All right. Directing your attention

to Exhibit Number-4, can you identify this
for us, please?

A. Okay. I've got it here. It looks
like the U.S. PTO's refusal office action.

Q. And is this the refusal that you
received on this trademark application?

A. Yes, it 1is.

Q. Okay. Is -- to the best of your
knowledge, 1is this a true and accurate copy
of the office action?

A. Yes, it iz,

MR. SWYERS: At this time I'll move
this into evidence as well, Exhibit Number-4.
MR. DINARDO: No objection.

BY-MR.SWYERS:

Q. Okay. Directing your attention to
the office action. After receiving this,
what, if anything, was your impression as to

why vour trademark had been refused?
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M. TRILLSCH

A, It was, I guess, for likelihood of
confusion.
0. And was there a particular trademark

that they cited in that refusal?

A. Yes. It was the American Muscle
trademark,

Q. Is this the same trademark that we
are -- well, currently have this action

pending against?

A, Yes.

Q. Okay. Now, what, if anything, did
you do following the receipt of this office
action in reference to that trademark, the
blocking trademark?

A. I did several searches, online
forums, you know, Google searches, did, you
know, hours of research and looking through
every single web page on Google, looking at
different forums like Bodybuilding.com to see
if this mark actually existed.

Q. And what was the result of vyour
investigation?

A, I was unable to find any proof that

this mark currently existed.

> RA f | !
ﬁgﬁgm‘ﬁ 1.888.ACR.3335 ¢ 1.800.862.4206 (FAX)
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M, TRILLSCH

0. S --
MR, SWYERS: You know, I had a
"so", but I actually think I don't have a
"so" anymore. At this Jjuncture, I actually
have nothing further.

Mr. Dinardo,.

EXAMINATION
BY~MR ,DINARDO:
Q. Wow, okay. Good morning, Mr.
Trillsch.
A, Good morning.
Q. You understand that you're still

under ocath from the earlier swearing in.

Correct?

A, Yes.
Q. Ckay. I want to back up a little
bit. You mentioned that Run It Consulting,

you deal with brand acguisition, and Run It

Consulting has several brands that it deals

in. Is that correct?

A, That's correct,

Q. Are these under different corporate
entities? You mentioned something about a
parent company. I'm trying to find out
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something about the corporate structure of
Run It Consulting.

A. Basically, Run It Consulting owns the
American Muscle brand as well as several
other brands. Run It Consulting is the

parent company.

0. Is that a subsidiary of another
company?
A, No. It's the main company. It's

the corporation that owns all the different
trademarks and different brands.

Q. Okay. And what would -- what were
the other companies that you referenced when
you talk about a parent corporation?

A, I was Jjust referencing towards Run
It Consulting being the parent company of
these brands, you know, like Regimen,
American Naturals, American Muscle.

Q. And 1is Run It Consulting, then, the
entity that owns the rights to keep clients
in the American Muscle Sports Nutrition
Company trademark?

A, Yes, that's correct.

Q. What 1s New York Nutrition Company?
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M. TRILLSCH

A. New York Nutrition Company is another
~- it's a distribution company that Run It
Consulting owns 88 percent of,

Q. And does New York Nutrition Company

distribute Run It's American Muscle brand

product?
A. Yes,
Q. Do they have a territory that they

distribute in?

A, Worldwide.

Q. Worldwide?

A, Yes, sir.

0. Who 1s Cada System, C-A-D-A Systens,
Inc.?

A, Cada Systems 1is an international
distributor that distributes and handles  the
sale of products in India.

0. And so do they operate under the
auspices of New York Nutrition Company, or
are they an independent company?

A, They're an independent company.

Q. They're --

(Whereupon, the phone cuts out.)

BY-MR.DINARDO:
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Q. -- in India?
A. Could you repeat the question?
Q. Is Cada Systems one of its

distribution of India?

A, Yes, They're only allowed to
distribute in 1India.

Q. Okay. So 1is India excluded from New
York Nutrition Company territory?

A, Yes., We gave them the exclusive
rights to distribute to India.

0. All right. Your trademark

application identifies Run It Consulting as

an LLC, In what state are they
incorporated?
A. Nevada.

Q When did you incorporate there?
A, Back in 20009,
Q

Do you remember who the incorporator

was?
A. Ne, I can't recall who it was.
Q. Did you use an attorney?
A, Yes, I used an attorney. I think

it might have been the corporation company.

Q. The corporation. Okay. Do vyou know
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M. TRILLSCH

registered agent 1is of Run It

Consulting,

A,

know, th

It

LLC?

should be myself. It was, vyou

e corporation company, but I think we

switched that probably a year ago.

Q.

Okay.

Would it surprise you to know

that I couldn't find a record of Run It

Consulting with the WNevada Secretary of

State?

A,

Q.

Yeah,

Okay.

it would.

Can you identify the officers

of Run It Consulting for me?

A.

Yes.

It would be myself as CEO and

then Jason Duran as COO,

Q.
A,
Q.

employ -

Those are the only two officers?

Yes,

sir.

Are there any managers that you

- well, actually, let'me back up --

how many employees does Run It Consulting

have?

A,

second.

It's

MR,

got --

SWYERS: If I may, Markus, one

I'm going to insert an objection,

It's going outside the scope our trial

COURT REPORTIN

G, INC,
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M. TRILLSCH

deposition at this juncture, and it seems

more of a discovery deposition.

MR. DINARDO: I'm just trying to get

some back
can just

line.

ground and identify some people. I

ask a couple more questions on this

MR. SWYERS: Within the context, I'm

not quite
trial tes
the trade
I'm just
possible

that it's

sure what the relevance is of the
timony concerning the abandonment of
mark. I understand -- I'm sorry --
trying to figure out what the
relevance could be beyond the fact

outside the scope as well.

MR. DINARDO: I indulge vyour

objection, and I refer to the TTAB procedure

that in the context, suggestions are noted

but the questions still answered. It's not

before th

extent th

e tribunal and any objections to the

e testimony offered are resolved at

a later time.

MR. SWYERS: I can see that point,

so the objection will be preserved and then

you may continue asking. Thank vyou.

BY~-MR.DINARDO:

COURT REPORTIN
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I'm sorry. Just real quick,

identify people associated

How many employees

do you have, roughly?
A, We've got about five -- six
employees.,
Q. Is that counting yourself and Jason
Buran?
A, Yes, that's correct,
Q. Would one of those employees be
Robert Boyd?
A, Yes, that's correct.
Q. Okay What 1is his role?
A, He's the vice president of sales.
THE REPORTER: Can you repeat that,
Counsel?
A. Could you repeat the name one more
time?
MR. DINARDO: Robert Boyd.
THE REPORTER: Okay.
A. Okay.

BY-MR.DINARDO:

0. Okay.

into how vyou

Moving on. I want to get

selected American Muscle Sports

ACCURATE

COURT REPORTING, INC.
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M. TRILLSCH

Nutrition Company. You testified -- well, in

your interrogatory responses, you state,

"Petitioner wantéd to choose a mark for its

product that had an all-American connotation."
Do you recall that?

A, Yes,

Q. And then you go on to state that,
"Petitioner did a search for BAmerican Muscle
in August of 2011 for the avallability in
connection to the supplement.”

Do you recall that?

A. Yes.

Q. Is that =~- would that be -- that
would be a separate search from the one you
conducted after receiving the refusal office
action that's been entered as Exhibit
Number-4. Correct?

A, Yes,

0. And when you did that search for
American Muscle in August 2011, did you
locate any American Muscle marks for
supplement?

A. Noe, I did neot.

Q. Describe for me that search you did
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in August of 2011. Where did you conduct a
search?

A. Just, vyou know, all over the
internet. Just, vyou know, I've been in the

industry for a while, so I pretty much know
all the product 1lines out there, You know,
I searched Gnc.com; I searched
Vitaminshoppe.com; searched Bodybuilding.com;
pretty much all over the place. And there
was nothing, no supplement brand, no
supplement line, or any of that ever showed
up on any searches.

Q. Did you ever do a search of the

USPTO website?

A, No,
Q. You said you've been in the business
for a while. How long have you been 1in the

business of supplements?

A. Since 2003,

Q. Have vyou always been in this area of
Texas?
A, Yes. About an hour away. You

know, I was originally out of College

Station, Texas for a former company that I
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started and worked for, for 10 vyears.

0O What was that company?

A, Woodbolt Distribution.

0 Woodbolt?

A Yes, sir.

Q And what did Woodbolt do?

A, Manufactured and distributed a
supplement line called Cellucor.

0. Are you familiar at all with a

company called Advanced Metabolic Research?

A. No, sir.

Q. I'm sorry?

A. No, sir.

Q. What about a gentleman named John
Cantu?

A. No, sir.

Q. Okay. At any point prior to filing

your trademark application for American Muscle
Sports Nutrition Company, did you have a
search of the USPTO website conducted?

A. I just went through LegalZoom. T
just went on ~-- you know, saw a commercial
for trademarking on Legalzoom.com and got on

that website and just kind of clicked

Nationwide Depositions, Hearings and Trials e Conference Facilities
Videoconferencing ¢ Legal Video Services o Exhibit Scanning
Hp Transcript / Video SyAchronizatioh e 24-7 Online Repository

COURT%E'@ERIEE 1.888.ACR.3335 ¢ 1.800.862.4206 (FAX)

info@acrdepos.com o www.acrdepos.com o scheduling@acrdepos.com




W N g B W N

DN N NN NN A A A A e wd A oA
G bW e O W N AN e

22
M. TRILLSCH

trademark and just followed their online
steps.

0. Okay. S5o you filed vyour trademark
application through LegalZoom?

A, Correct,

Q. But you did not do a separate
trademark search through LegalZoom or on the
USPTO website?

A. Yeah. LegalZoom did a search for
me . I paid for them to do the search.

Q. Oh, so you paid LegalZoom to do a

search?

A. Yeah. It was like the whole package
for trademark; they do everything. And from
what I got back from them, nothing -~ vyou

know, there was no problem; and you know, it
seemed like everything was cool until the
refusal letter came in.

Q. Did LegalZoom send you those search

results?

A, Not too sure. I can't recall,
actually.
Q. Well, do you recall when vyou ordered

this service from LegalZoom whether or not
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they reported on the existence of any other
American Muscle mark?

A, No, sir. They just -- you know, I
guess, asked me if I wanted to proceed. You
know, it was Jjust like a one step process.
You know, I Jjust went on there, filled all
the, you know, florms and whatnot out; and
then the next thing I remember was, you
know, getting the refusal.

Q. So you only went on LegalZoom one
time and in that one time =-- I'm sorry.
That's going to be a confusing guestion.

With regard to your BAmerican Muscle
Sports Nutrition Company trademark, at the
time you went on LegalZoom to file vyour
trademark application, vyou understand that
LegalZoom also conducted a search?

A. Yeah. I figured that they did it
all for vyou,. You know, I figured that they
would Jjust say you can't register this if

for some reason there was any problems.

Q. Oh, but -- okay. So you Jjust --
A, I'm not like an expert or anything
at trademarking. I just thought -- vyou
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know, that's why I went through LegalZoom

just because I saw a commercial on it and
just let -~ you know, I figured they could
handle it all,

Q. Okay. But you don't know for
certain that they conducted a search?

A. Not -- I can't recall, to pbe honest
with vyou. I just went on LegalZoom and
clicked on the trademark 1link or whatever and
then just started filling everything out, and
from what I recall, that was it. You know,
then I got the office action.

Q. Okay. I want to get to, then, the
search that you conducted after receiving the
office action rejecting your application.

You mentioned that vyou then spent several
hours locking on the internet. Is that
accurate, or did you spend longer or shorter?

A, Yeah, several hours.

Q. And how did you conduct vyour search?
Did you search various search engines?

A, Yeah. Various search engiﬁes,
various keywords: American Muscle

supplements, American Muscle products, American
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Muscle vitamins, American Muscle nutrition,

just so many I can't recall all of them but

I just --
Q. Okay. Thank vou. We'll get to the
gueries in a second. Which search engines

did you use?

A, I used Google, Yahoo, Bing, and then
I also, you know, searched on wvarious
bodybuilding-type forums.

Q. Which bodybuilding forums?

A, Bodybuilding.com, Anabolic Minds,
those are just two.

Q. What was the last one?

A. Anabolic Minds.

Q. Okay. And now you looked at some
search queries that you used on websites and
forums. Can you give me some examples of
the queries that you used?

A, Yes. American Muscle supplements,
American Muscle vitamins, American Muscle
products, that's Jjust to name a few. T
tried every, you know -- I tried just to

search as much as I could to see what would

come up.
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Q. And did you use those queries on,
for example, all of the search engines that
you named, Google, Yahoo, and Bing?

A, Yeah. I just tried several
variations on each one and Jjust kind of
looked through all the pages and, you know,
just looked around really 3just to see what
was on there; and really, nothing showed up

besides muscle cars.

Q. Besides what?

A You know, American muscle cars.
Q. Oh, muscle cars.

A Yeah. Like I never -- there was

nothing that showed anything being tied to a
supplement called American Muscle.

Q. So when you searched American Muscle .
supplements, for example, on Bing, it didn't
produce a hit for a business in Altadena,
California?

A, No, sir.

Q. When you got search --

THE REPORTER: What town did he say?

A, Could vyou repeat that town one more

time for the court reporter?
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MR. DINARDO: Altadena, A-L-T-A-D-E-N

THE REPORTER: Thank vyou.
BY-MR.DINARDO:

Q. So when you did the search queries
on the search engine, did you djust look at
the hits that came up on the search pages or
did you click on some of the web pages that
came up in the results?

A. I just pretty much looked at each.
You know, I went through several pages of
Google and the different search engines; and
then I'd click on websites, you know, Jjust
to kind of see what was bringing up . And
nothing was bringing up anything that had
anything to do with supplements or nutrition.

Q. Okay. Beyond your internet
searching, did you search anywhere else?

A, No, sir.

Q. Do vyou believe that an active
website is a requirement for a business to
establish use in commerce?

A, Repeat the guestion,

Q. Do you believe that an active

Nationwide Depositions, Hearings and Trials e Canference Facilities
Videoconferencing e Legal Video Services e Exhibit Scanning
= ACCU Transcript / Video Synchronization e 24-7 Online Repository

 COURT REPORTING, II\E 1.888.ACR.3335 ¢ 1.800.862.4206 (FAX)

info@acrdepos.com o www.acrdepos.com e scheduling@acrdepos.com




W m N g W N A

12
13
14
15
16
17
18
19
20
21
22
23
24
25

28
M. TRILLSCH

website is a requirement for a business to
establish use of a trademark in commerce?
MR. SWYERS: I'm going to object to
the fact that you're asking the witness to
make a legal conclusion in trademark law.
MR. DINARDO: I'm just asking what

he believes,

MR. SWYERS: You 'can answer, Markus,
if you'd like =~-- or excuse me -- if vyou
can,

A, You know, I guess so, yeah,

BY-MR.DINARDOQ:

Q. Okay. Other than your own search,
did you hire a private investigator to try
and find any American Muscle mark?

A, No, sir.

Q. In the petition for cancellation, vyou
allege that, "No evidence can be located of
registered use of the mark American Muscle in
connection with the group identified.™"

Other than what we've discussed
already, do you have any other evidence to
support the contention that vyou couldn't find

use of the mark American Muscle by my
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client?

A, No, sir.

Q. You also allege that, "Registrant did
not retain attempt to resume use of the mark
American Muscle in the future."

Do you have any evidence regarding
my client's attempt to use the BAmerican
Muscle mark in the future?

A, Could you repeat that one more time.
It didn't come in clear.

Q. In the petition for cancellation, vyou
allege that, "Registrant did not retain
attempt to resume use of the mark American
Muscle 1in the future."

Do you have any evidence to support
that contention?

A. I don't think I really understand
the question.

Q. Have you located anything in your
various searches that indicate to you --
excuse me -- that my c¢lient does not intend
to use American Muscle in the future?

A. Just the fact that there was really

no, no -~- nothing about the mark oxr about
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the brand.

Q. Okay. I'm just trying to establish
that everything that we've talked about as
the -- as far as your knowledge 1is
concerned, every -- all the evidence that vyou
have regarding my client's use or intent to
use the American Muscle mark in the future?

A. Is that a qguestion?

Q. Anything other than the searches that

we've discussed?

A, Yes, that's correct.
Q. You mentioned that Run It
Consulting's goods are sold through GNC. Is

that correct?

A. That 1s correct.

Q. To your knowledge, are they currently
sold in GNC?

A, Yes, that's correct.

Q. Would 1t surprise you to know that

your goods are not listed on the GNC

website?
A. No, that doesn't surprise me. We
don't sell -- we prohibit GNC from selling

our ¢goods on Gnec.com.
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Q. Why is that?

A, We don't allow any internet sales of
our product besides Americanmuscle.us. We
sell to brick and mortar store -- we sell to

brick and mortar locations only, no internet.
Q. Okay. I believe -- well, vyour
interrogatory response also identified a chain
of stores called Complete Nutrition?
That's correct.
Where are those stores lécated?.

A,

Q.

A. All ac'ross the United States.
Q Do you sell to all of them?
A

Yes, sir. All 150,

Q. And tAhe same thing with GNC -- well,
let me ask -- that's going to be -- that
will be confusing. Let me back up.

And where -- what GNC stores do you

sell to, what territory?

A. All across the United States. All
1,000 franchise GNC locations from Washington
to California to Nevada. Pretty much, vyou
know, 1in every state.

Q, And even though GNC sells your

product in the store, they wouldn't advertise

ACCU]
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2 your product even on the website. They --
3 it's Jjust in their stores?
4 A. That 1is 100 percent correct. Yes.
5 We do not allow any advertisement of our
6 product on their website or any sales on
7 their website.
8 Q. Do you allow advertising your product
g on anybody's website?
10 A. Every now and then someone can put a
11 banner link exchange up, but there's no --
12 it's prohibited to sell online. You can
13 find the product here and there on like an
14 Amazon.com or an Ebay.com, but those are
15 actually unauthorized retailers putting
16 products online, We prohibit online sales.
17 We don't do any online sales, we never will
18 besides our own Americanmuscle.us. It goes
19 with our business model.
20 Q. I'm sorry, Americanmuscle.us 1s the
21 only place where someone can buy your product
22 online?
23 A. Yeah. It's the only place I'm aware
24 of, vyou know, that sells my product,. Like T
25 said, there could be an Amazon.com, vyou know,
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where a store -- an actual brick and mortar
store could be back-dooring the product
online through Amazon or sell it to another
website; and whenever we find out about that,
those retailers are immediately cut off.

Q. Okay. What about independent gyms?
Do you have -- I believe you identified in
your interrogatory responses that you do sale
to independent gyms.

A, Yes, that's correct. Gyms, vyou
know, mom-and-pop stores that aren't big name
franchise names like GNC, Max Muscle, or
Complete Nutrition. We sell to Anytime
Fitnesses. We sell to Gold's Gyms. We sell
to just mom-and-pop gyms all over the U.S.
and worldwide.

Q. In your responses to request for
production, in response to a request for
documents to report or refute your contention
of an inability to locate evidence of use by
registrants of the American Muscle mark, vyou
indicate that you will supplement that
response at a reasonable time before trial --

"will supplement documents for this request
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in a reasonable time prior to trial." Just
to establish a record, did you supplement
that response prior to trial?

MR. SWYERS: If I may on one of the
rare occasions I1'll chime in unless you might
need him to answer that, no, they were not
supplemented by our office.

MR, DINARDO: I will accept that.
Thank you, Counsel.

MR. SWYERS: Thank you.

BY-MR.DINARDO:

Q. Do you -- are you presently in
possession of any documents that would
support or refute the contention of vyour
inability to find evidence of my client's use
of his mark?

A. I don't think I understand. Could
you repeat that? I don't understand that
gquestion.

Q. Do you have any documents regarding
your efforts to locate my client's use of
his mark in commerce?

A. I mean, Jjust web searches, I didn't

print anything.
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Q. Okay. S50 you don't have any

documents?

A, No.
Q. Okay. The next request, Document
Number~-4 -~-- request Number-4 regarding,

"Documents that support or refute the
contention that registrant did not retain
intent to resume use of the mark American
Muscle in the future."

MR. DINARDO: Counsel, I'm going to
ask the same question here. Was a
supplement provided before trial?

MR. SWYERS: A supplement was not
provided. There were no such documents to
produce.,

BY-MR.DINARDO:

Q. Mr. Trillsch, to confirm your
testimony, do you have any documents
regarding your contention that registrant did
not intend to resume use in the future?

A, No.

0. Another request dealt with trademark
searches conducted by or on behalf of Run It

Consulting with regard to your American
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Muscle Sports Nutrition Company mark. Your
response was you do not retain the documents
of the trademark search. Based upon this
response, was there a trademark search that
was conducted?

A, Not sure. Like I said, I went

through Legalzoom.com and just followed their

online steps on -- you know, just filled out
the -- you know, whatever it was they were
asking online. I Jjust filled it all out and

then hit submit, put my credit card number
in there and paid, vyou know, little over a
thousand dollars. And then the 1last thing
-- or the next thing I can recall getting
from LegalZoom back was the refusal.

Q. Okay. You received the refusal from
LegalZoom or from the trademark office?

A.. From the trademark office,

Q. Okay. So once you filed the
application through LegalZoom, vyou didn't
really have anymore dealings with LegalZoom
after that?

A. No, sir.

Q. You had already trademarked your --
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(Whereupon, the phone cuts out.)

A, Repeat that again. I couldn't hear
that last comment,.

BY-MR,DINARDO:

Q. I'm sorry. After you filed vyour
trademark application through TLegalZoom, vyou
did not have any further dealings with
LegalZoom regarding that trademark application.
Is that correct?

A. Yeah, not that I c¢an recall.

Q. Okay. There's another document
requeét about licenses, assignments, or other
agreements regarding your American Muscle
Sports Nutrition Company; and your response
was you don't have -- there are no such
agreements,

I just want to clarify. Is there
an agreement between Run It Consulting and
New York Nutrition Combany?

A, Can you restate that qguestion?

Q. Is there an agreement between Run It
Consulting and New York Nutrition Company
regarding the distribution of your American

Muscle brand product?
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A. No. No, like hard copy, Jjust wverbal
agreements. I own both companies,

Q. Okay. Is there an agreement between
Run It Consulting and Cada Systems, Inc.?

A. Not Run It Consulting and Cada
Systems, Dbut there 1is an agreement between

New York Nutrition Company and Cada Systems.

Q. Okay. Because New York Nutrition

Company has the worldwide right to

distribute?

A. That's correct. And so New York

Nutrition Company 1s allowing Cada
be the only distributor in India.
Q. And another regquest at or
to identify petitioner's corporate
the corporate structure of Run It
Do you possess any of those docume
those corporate formation documents

the annual reports?

Systems to

documents

structure,

Consulting,
nts -—-

or any of

A, Yes, I do.

Q. Your response was that you do not
possess any documentation for this request.

A, I've got, vyou know, the corporation

formation, obviously, tax ID and all that
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good stuff, 1if that's what you're referring
to?
Q. Yeah. I would 1like -~-=-

MR. DINARDO: Counsel, I would like
at least a copy, ijust for completeness, of
the formation document pursuant to this
request.

MR. SWYERS: They'll be provided,
provided that we get them, but the answer is
ves, I mean, it appears the witness clearly
says he has them, so vyes.

MR, DINARDO: All right. Thank vyou.

And now if we could just take a 5 minute

break? I want to confirm that I'm done as
well,

MR, SWYERS: Sure thing. I -- are
we off the record, then? Off the record.

(Whéreupon, a break is taken at
recess: 11:11 a.m. to 11:18 a.m,)
BY-MR.DINARDO:
0. Back on record. I want to go back
briefly to your -- the search that you
conducted for American Muscle supplements

after receiving the rejected office action.
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I want to confirm that of all the searches

you conducted, you didn't print out any of

those results. Correct?
A, You mean like find products that are
called American Muscle? No, I never found

anything 1like that.,
Q. No. I didn't ask you if you found
anything. You conducted some searches on

search engines like Google, Yahoo, and Bing.

Correct?
A. Yes, that's correct,
Q. Did you print up any of those

results from the search gquery that vyou

submitted?
A. No, sir,.
Q. Did you print up any of the web

pages that you say you visited from this
search result?

A. No, sir,.

Q. Did you save any bookmarks or other
links to any of those web pages?

A, No, =sir.

Q. Did you make any notes about vyour

searches?
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A, You know, just mental notes that I
can't find anything on, you know, on this
American Muscle mark.

Q. Did you make any --

(Whereupon, the phone cuts out.)
BY-MR.DINARDO:

Q. -- notes?

A. Could you repeat that? The phone
was unclear.

Q. Did you make any handwritten notes
about your search effort?

Aa. No, sir.

Q. Did you send any emails to anybody
after completing your search effort?

A, No, sir.

Q. Did you speak to anybody else after

completing your search effort?

A, Just my business partner.

Q. That would be Jason Duran?

A. Yes, that's correét.

Q. And what did vou tell him?

A, Just basically, you know, hey -- vyou
know, we were searching together -- fjust

basically saying, look, you know, we can't

ﬁ&c&gmﬁ’ 1.888.ACR.3335 e 1.800.862.4206 (FAX)
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1 M. TRILLSCH
2 find anything here. There's no -- you know,
3 there's nobody talking about this other
4 American Muscle company. There's, you know,
5 there's no nothing. We couldn't find
6 anything, to be honest.
7 Q. To your knowledge, did Jason Duran
8 have any notes about the search effort?
9 A. No, sir.
10 Q. To your knowledge, did Jason Duran
11 print up any of the search results?
12 A. No, sir, not to my knowledge.
13 Q. To your knowledge, did Jason Duran
14 save any bookmarks or links to any of those
16 search results or listings?
16 A. No, sir,
17 0. Are you familiar with
18 Americanmusclesuppz, S-U-P-P-Z.com?
19 A, Americanmusclesuppz.com, not familiar
20 with the website.
21 Q. What about Americanmusclesupply.com?
22 A. American Muscle Supply, no, not the
23 website. I think there's a distributor
24 called American Muscle Supply. You know, we
25 pretty much sell to everybody. So I've

Nationwlde Depositions, Hearings and Trials e Conference Facilities
Videoconferencing e Legal Video Services o Exhiblt Scanning

ACgu R q ‘Transcript / Video Synchronization e 24-7 Online Repository
COURT REPORTING, INC. | {.888.ACR.3335 e 1.800.862.4206 (FAX)

Info@acrdepos.com ¢ www.acrdepos.com o scheduling@acrdepos.com




S O N R, W N

I\)I\JMI\)[\)[\J..:....;_;._\_x_\._x_‘._\_x
(h-h(»l\)—‘*OC.DOD"-JO)U!-&COI\)—\

43
M. TRILLSCH

heard pretty much every store name and every
distributor that's out there. Net familiar
with the websites, though, but I've heard of

American Muscle Supply before.

MR. DINARDO: Okay. I believe we're
done.

MR. SWYERS: You're done, Mr.
Dinardo?

MR. DINARDO: Yes. No more

gquestions for this witness.
MR. SWYERS: I have no further
questions as well. We're off the record.

(Whereupon, the deposition concluded

at 11:22 a.m.)
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REPORTER'S CERTIFICATE
ORAL DEPOSITION OF MARKUS TRILLSCH
March 7, 2013
STATE OF TREXAS
COUNTY OF TRAVIS

I, the undersigned Certified Shorthand
Reporter in and for the State of Texas,
certify that the facts stated in the
foregoing pages are true and correct,

I further certify that I am neither
attorney or counsel for, related to, nor
employed by any parties to the action in
which this testimony is taken and, further,
that I am not a relative or employee of any
counsel employed by the parties hereto or
financially interested in the action.

SUBSCRIBED AND SWORN TO under my
hand and seal of office on this the 14th day

of March, 2013,

Phclumn  Soulth

AUTUMN J. SMITH

él%%gm@f IN%:- 1.888.ACR.3335 ¢ 1.800.862.4206 (FAX)

Nationwlde Depositions, Hearings and Trials e Conference Facilities
Videoconferencing « Legal Video Services ¢ Exhiblt Scanning
Transcript / Video Syhchrondzation e 24-7 Online Repository

info@acrdepos.com o www.acrdepos.com e scheduling@acrdepos.com




—

T8/18 3bvd

o o« ~N @ S W N

e N e . e T e L - T e L Ut S
[ B - I N R v B -« U = T o2 I - VA . B .\ S S o

48
M. TRILLSCH

CERTIFICATE

STATE OF H

COUNTY/CITY OF

Bafore me, this day, persocnally
appeared, MARKUS TRILLSCH, who, being duly
sworn, states that the Fforegoing transcript
of his/her Deposition, taken in the matter,
on the date, and at the time and place set
out on the title page hereof, constitutes a
true and accurate transcript of said

Deposition,

MARKUS TRILLSCH

SUBSCRIBED and SWORN to before me this
30. day of AU?}O?'I'— , 2013 in the

jurisdietion aforesald.

-6~ o\ T (U4

My Commission Expilres Notary Public
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